
393

Nat’l Oceanic and Atmospheric Adm., Commerce § 990.65

(i) Reasonable assessment costs, as 
defined in § 990.30 of this part and dis-
counted as provided in § 990.63(b) of this 
part; 

(ii) The cost, if any, of conducting 
emergency restoration under § 990.26 of 
this part, discounted as provided in 
§ 990.63(b) of this part; and 

(iii) Interest on the amounts recover-
able, as provided in section 1005 of OPA 
(33 U.S.C. 2705), which allows for pre-
judgment and post-judgment interest 
to be paid at a commercial paper rate, 
starting from thirty (30) calendar days 
from the date a demand is presented 
until the date the claim is paid. 

(f) Cost accounting procedures. Trust-
ees must use methods consistent with 
generally accepted accounting prin-
ciples and the requirements of § 990.27 
of this part in determining past assess-
ment and restoration costs incurred by 
trustees. When cost accounting for 
these costs, trustees must compound 
these costs using the guidance in 
§ 990.63(b) of this part. 

(g) Cost estimating procedures. Trust-
ees must use methods consistent with 
generally accepted cost estimating 
principles and meet the standards of 
§ 990.27 of this part in estimating future 
costs that will be incurred to imple-
ment a restoration plan. Trustees also 
must apply discounting methodologies 
in estimating costs using the guidance 
in § 990.63(a) of this part. 

[61 FR 500, Jan. 5, 1996, as amended at 67 FR 
61493, Oct. 1, 2002]

§ 990.63 Discounting and 
compounding. 

(a) Estimated future restoration costs. 
When determining estimated future 
costs of implementing a Final Restora-
tion Plan, trustees must discount such 
future costs back to the date the de-
mand is presented. Trustees may use a 
discount rate that represents the yield 
on recoveries available to trustees. The 
price indices used to project future in-
flation should reflect the major compo-
nents of the restoration costs. 

(b) Past assessment and emergency res-
toration costs. When calculating the 
present value of assessment and emer-
gency restoration costs already in-
curred, trustees must compound the 
costs forward to the date the demand is 
presented. To perform the 

compounding, trustees may use the ac-
tual U.S. Treasury borrowing rate on 
marketable securities of comparable 
maturity to the period of analysis. For 
costs incurred by state or tribal trust-
ees, trustees may compound using par-
allel state or tribal borrowing rates. 

(c) Trustees are referred to Appen-
dices B and C of OMB Circular A–94 for 
information about U.S. Treasury rates 
of various maturities and guidance in 
calculation procedures. Copies of Ap-
pendix C, which is regularly updated, 
and of the Circular are available from 
the OMB Publications Office (202–395–
7332).

§ 990.64 Unsatisfied demands. 
(a) If the responsible parties do not 

agree to the demand within ninety (90) 
calendar days after trustees present 
the demand, the trustees may either 
file a judicial action for damages or 
present the uncompensated claim for 
damages to the Oil Spill Liability 
Trust Fund, as provided in section 
1012(a)(4) of OPA (33 U.S.C. 2712(a)(4)) or 
seek an appropriation from the Oil 
Spill Liability Trust Fund as provided 
in section 1012(a)(2) of OPA (33 U.S.C. 
2712(a)(2)). 

(b) Judicial actions and claims must 
be filed within three (3) years after the 
Final Restoration Plan or Notice of In-
tent to Use a Regional Restoration 
Plan or Existing Restoration Project is 
made publicly available, in accordance 
with 33 U.S.C. 2717(f)(1)(B) and 
2712(h)(2). 

[61 FR 500, Jan. 5, 1996, as amended at 67 FR 
61493, Oct. 1, 2002]

§ 990.65 Opening an account for recov-
ered damages. 

(a) General. Sums recovered by trust-
ees in satisfaction of a natural resource 
damage claim must be placed in a re-
volving trust account. Sums recovered 
for past assessment costs and emer-
gency restoration costs may be used to 
reimburse the trustees. All other sums 
must be used to implement the Final 
Restoration Plan or all or an appro-
priate component of a Regional Res-
toration Plan or an existing restora-
tion project. 

(b) Joint trustee recoveries. (1) General. 
Trustees may establish a joint account 
for damages recovered pursuant to 
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joint assessment activities, such as an 
account under the registry of the appli-
cable federal court. 

(2) Management. Trustees may de-
velop enforceable agreements to govern 
management of joint accounts, includ-
ing agreed-upon criteria and proce-
dures, and personnel for authorizing 
expenditures out of such joint ac-
counts. 

(c) Interest-bearing accounts. Trustees 
may place recoveries in interest-bear-
ing revolving trust accounts, as pro-
vided by section 1006(f) of OPA (33 
U.S.C. 2706(f)). Interest earned on such 
accounts may only be used for restora-
tion. 

(d) Escrow accounts. Trustees may es-
tablish escrow accounts or other in-
vestment accounts. 

(e) Records. Trustees must maintain 
appropriate accounting and reporting 
procedures to document expenditures 
from accounts established under this 
section. 

(f) Oil Spill Liability Trust Fund. Any 
sums remaining in an account estab-

lished under this section that are not 
used either to reimburse trustees for 
past assessment and emergency res-
toration costs or to implement restora-
tion must be deposited in the Oil Spill 
Liability Trust Fund, as provided by 
section 1006(f) of OPA (33 U.S.C. 2706(f)).

§ 990.66 Additional considerations. 

(a) Upon settlement of a claim, trust-
ees should consider the following ac-
tions to facilitate implementation of 
restoration: 

(1) Establish a trustee committee 
and/or memorandum of understanding 
or other agreement to coordinate 
among affected trustees, as provided in 
§ 990.14(a)(3) of this part; 

(2) Develop more detailed workplans 
to implement restoration; 

(3) Monitor and oversee restoration; 
and 

(4) Evaluate restoration success and 
the need for corrective action. 

(b) The reasonable costs of such ac-
tions are included as restoration costs.
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